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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments, regarding the newly recited claim language, filed 2/1 1/08, 
with respect to the rejection(s) of claim(s) 1-3 and 5 under 103(a) have been fully 
considered and are persuasive. Therefore, the rejection has been withdrawn. 
However, upon further consideration, a new ground(s) of rejection is made in view of 
112 1 st new matter rejection. . 

2. Applicant's arguments filed 2/1 1/08 have been fully considered but they are not 
persuasive with regards to prior art Cooper. The applicant asserts that the prior art 
Cooper fails to disclose switchably engaging a microphone. The examiner noted in 
the previous office action that the examiner was interpreting switchably engaged as 
selectively engaged. The examiner asserts that Cooper teaches of selectively 
engaging a microphone (column 4, lines 21-32). Cooper teaches of sampling of 
ambient noise via a digital microphone. Sampling means that the microphone is 
selectively engaged and therefore Cooper reads on the language as recited. 
Furthermore, Cooper reads on the amended claim language because the sampling is of 
ambient noise. 

3. Claim 4 is cancelled. 

Claim Objections 

4. Claims 1 -3 and 5 objected to because of the following informalities: Claims 1 -3 
and 5 recite "..monitoring only background noise levels...: " or ".. monitoring subsequent 
background audio level alone". The specification (see page 4, lines 12-19) discloses 
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monitoring background noise levels and not monitoring only background noise levels. 
The examiner has therefore interpreted the claims as "monitoring subsequent 
background audio levels" as was previously recited. Appropriate correction is required. 
Specification 

5. The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1 .75(d)(1 ) and MPEP § 608.01 (o). Correction 
of the following is required: Claims 1-3 and 5 recite "..monitoring only background 
noise levels...: " or monitoring subsequent background audio level alone". The 
specification lacks antecedent basis for the claimed subject matter. 

Claim Rejections - 35 USC §112 

6. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

7. Claims 1-3 and 5 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. Claims 1-3 and 5 recite "..monitoring only 
background noise levels...: " or ".. monitoring subsequent background audio level 
alone". The specification discloses, on page 4, lines 12-19 that "When a subsequent 
change to the user's manual volume control 212 is sensed by the intelligent AVC 208, 
the AVC 208 causes the audio environment to be sampled via a microphone 214 via 
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switch 216 and analog to digital converter 218.". This does not read on monitoring 

alone or monitoring only the background audio level. 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

9. Claim 1-3 and 5 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Helms (US 5,666,426) in view of Cooper (US 5,790,671). 
Regarding claim 1, Helms discloses a method for controlling volume in a 
communication device, comprising: 

Detecting a change in manual volume setting (Figure 2, at step 50); 

Measuring current background audio level (Figure 2 at step 32); 

Determining a relationship between the current background audio level and the 
volume setting (Figure 2; column 3, lines 19-64); 

Establishing the relationship as a desired volume level to be maintained (Figure 
2; column 3, lines 19-64) ; 

Sensing a subsequent change in the manual volume setting (Figure 2 at step 

50); 
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Monitoring subsequent background audio level by engaging a microphone of the 
communication device in response to the subsequent change in the manual volume 
setting (column 3, lines 19-64;column 4, lines 1-28 and lines 43-55); 

Comparing the current background level to the subsequent background 
level;(Figure 2 at step 44; column 4, lines 1-35) 

Determining whether a change in background level occurred (Figure 2 at step 46; 
column 4, lines 30-33); and 

Automatically adjusting volume of a speaker based on the relationship (column 4, 
lines 1-58; Figure 2). 

Helms discloses a communication device, for example a car stereo. Helms fails 
to disclose a two-way communication device. The examiner takes official notice that 
two-way radios are known in the art and that volume control is used in various devices. 
It would have been obvious to modify Helms so that the communication device is a two- 
way radio for the benefit of providing automatic volume control as taught by Helms to 
two-way radios. 

Helms as modified discloses engaging a microphone of the communication 
device in response to the subsequent change in the manual volume setting. 

Helms fails to disclose switchably engaging a microphone. The examiner has 
interpreted this as selectively engaging a microphone. Cooper discloses selectively 
engaging a microphone column 4, lines 21-32). It would have been obvious to modify 
Helms to switchably or selectively engage the microphone in order to better provide 
improved intelligibility (Cooper, column 1, lines 33-38). 
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Regarding claim 3, Helms discloses a communication device, including: 

A controller for monitoring background audio levels (DSP 16, Figure 1; (column 
3, lines 15-40; column 4, lines 43-58); 

A manual volume control coupled to the controller, the manual volume control 
setting a volume level as a user preference for a current background audio level (22, 
Figure 1 ;column 2, lines 49-51 ); 

A microphone coupled to the controller for monitoring background noise levels in 
response to changes in the manual volume control (microphone 12, Figure 1); and 

The controller providing automatic adjustment of the volume level based on the 
user preference for the current background audio level in response to any change in the 
monitored background audio level (column 3,lines 15-40; column 4, lines 43-58). 

Helms discloses that the microphone is coupled to the controller and monitoring 
and monitoring background noise levels in response to changes in the manual volume 
(column 2, lines 49-51; column 3, lines 19-64;column 4, lines 1-28 and lines 43-55). 

Helms as modified discloses engaging a microphone of the communication 
device in response to the subsequent change in the manual volume setting. 

Helms fails to disclose switchably coupling a microphone. The examiner has 
interpreted this as selectively engaging a microphone. Cooper discloses selectively 
engaging a microphone column 4, lines 21-32). It would have been obvious to modify 
Helms to switchably or selectively engage the microphone in order to better provide 
improved intelligibility (Cooper, column 1, lines 33-38). 
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The method of claim 2 is implicit in the functionality of the communication device 
of claim 3. Claim 2 is rejected using Helms and Cooper as applied above to the 
rejection of claim 3. 

Regarding claim 5, Helms discloses a communication device, comprising: 

A controller having an intelligent automatic volume control (AVC) for determining 
when to sample an audio environment (DSP 16, Figure 1; (column 3,lines 15-40; 
column 4, lines 43-58); 

A manual volume control coupled to the controller, the manual volume control 
establishing a user selected preferred volume level for an initial background audio level 
(22, Figure 1;column 2,lines 49-51); 

A microphone coupled to the controller, the microphone sampling subsequent 
background audio levels in response to a subsequent change to the manual volume 
control being sensed by the intelligent AVC (microphone 12, Figure 1; column 2, lines 
49-51 ; column 3, lines 19-64;column 4, lines 1-28 and lines 43-55); 

A speaker coupled to the controller, the speaker having a volume level 
automatically adjusted by the controller based on the initial background audio level, the 
sampled subsequent background audio level and the user preferred volume level for the 
initial background audio level thereby maintaining a user established relationship 
between the volume heard at the speaker and the sampled subsequent background 
(20, Figure 1; column 2, line 63-column 4, line 57;column 5, lines 21-26) 

Helms discloses a communication device, for example a car stereo. Helms fails 
to disclose a two-way communication device. The examiner takes official notice that 
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two-way radios and transceivers are known in the art and that volume control is used in 
various devices. It would have been obvious to modify Helms so that the 
communication device is a two-way radio for the benefit of providing automatic volume 
control as taught by Helms to two-way radios. 

Helms as modified discloses engaging a microphone of the communication 
device in response to the subsequent change in the manual volume setting. 

Helms fails to disclose switchably coupling a microphone and an AVC engaging 
the microphone (Figure 1 ; 20 reads on AVC; column 3, lines 41-50). The examiner has 
interpreted this as selectively engaging a microphone. Cooper discloses selectively 
engaging a microphone (column 4, lines 21-32). It would have been obvious to modify 
Helms to switchably or selectively engage the microphone in order to better provide 
improved intelligibility (Cooper, column 1, lines 33-38). 

Conclusion 

8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Devona E. Faulk whose telephone number is 571-272- 
7515. The examiner can normally be reached on 8 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vivian Chin can be reached on 571-272-7848. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Devona E. Faulk/ 
Examiner, Art Unit 2615 
/Vivian Chin/ 

Supervisory Patent Examiner, Art Unit 2615 



